
 

 

  BENCHMARK 

JEMH · Open Volume 10 | Page 1 

© 2017 Journal of Ethics in Mental Health (ISSN: 1916-2405) 

 

 

           Peer Reviewed 

Mental Health Acts in Relation to Ambulatory Patients in Canada: a legal 
comparison and ethical analysis of Ontario's Community Treatment 
Order and British Columbia's Extended Leave 
 
Luljeta Pallaveshi  
Research Associate, LHSC-Victoria Hospital, Lawson Research Health Institute, 
Psychosis Program, Parkwood Institute Mental Health Building. 
London, Ontario, Canada.  
 
Abraham Rudnick MD MPsych PhD CPRP FRCPC CCPE FCPA 
Vice President Research, Thunder Bay Regional Health Sciences Centre. 
Chief Scientist, Thunder Bay Regional Health Research Institute. 
Professor, Psychiatry Section, Clinical Sciences Division, 
Northern Ontario School of Medicine, 
Lakehead University and Laurentian University. 
Thunder Bay, Ontario, Canada. 

Abstract 

Involuntary community treatment of people with mental illness exists in various jurisdictions, in 
spite of mixed outcomes with that. In Canada, there are a few types of involuntary community 
treatment. In this paper, we legally and ethically compare and analyze two such types - 
Community Treatment Order in Ontario vs Extended Leave in British Columbia. We find that 
Community Treatment Order is less unnecessarily coercive than Extended Leave yet has 
challenges. We conclude that more research is needed on this matter.  
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Introduction 

 

In the last few decades substantial changes occurred in developed countries in the provision 

of psychiatric services with large reductions of lengthy and costly hospital admissions and provision 

of care in the least restrictive setting.1  This led towards the deinstitutionalization of mental health 

                                                   
1 JL Geller et al, “Involuntary outpatient treatment as ‘deinstitutionalized coercion’: the net widening 
concerns” (2006) 29 International Journal of Law and Psychiatry 551[Geller].  
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care, including in Canada.2 From 1900 to 1960, Canada followed the European and American trend 

of institutionalization for people with mental illness.3 The movement toward deinstitutionalization 

commenced in the 1960s following numerous studies highlighting the pressing issues of 

overcrowding and inhumane treatment.4 Community Mental Health Services and supports were on 

the rise between the 1970s and 1980s in Canada.5 This marked a transition from institutional care 

towards community oriented care. This was developed in Canada through provincial governments 

funding mental health services in the community.6  

Since mental health acts are legislated and amended only by the provincial or territorial 

governments in Canada, mental health law in Canada was not developed uniformly across the 

country. There were considerable differences between provinces and jurisdictions since the 1970s.7 

These significant differences between Canadian jurisdictions were mostly related to committal 

criteria, right to refuse treatment and community treatments.8 These differences were based mainly 

on whether the jurisdiction chose to adopt provisions similar to the changes taking place in US state 

laws.9 Ontario was the first to adopt the US physical dangerousness committal criteria and to 

separate treatment authorization from committal.10 In 1988, Alberta and the Northwest Territories 

followed Ontario’s example with minor differences.11 In 1993, Saskatchewan was the first province to 

amend its Act to allow for compulsory community treatment without the need for the patient to be in 

                                                   
2 M Morrow et al, “Relocations, dislocations, and innovations in mental health reform: examining the 
impact of psychiatric deinstitutionalization on women, men and communities” (2006) 5 Centre of 
Excellence for Women’s Health Research Bulletin 19 [Morrow].  
3 Senate, Standing Senate Committee on Social Affairs, Science and Technologies, Mental Health, Mental 
Illness and Addiction: Overview of Policies and Programs in Canada, (November 2004) at 136. (Chair: 
Michael JL Kirby)[Senate Committee]. 
4 Ibid at 138. 
5 Ibid at 141 at 27.  
6 Ibid at 141. 
7 The Schizophrenia Society of Ontario, “It Doesn’t Work: Unpacking Mental Health Policy and 
Legislation” (2013) at 31, online: Schizophrenia Society of Ontario at 27 
http://www.schizophrenia.on.ca/getmedia/e90d8303-6799-441f-ba11-3b76423997b0/It-Doesn-t-Work-
one-page-up,-no-bleed.pdf.aspx [It Doesn’t Work].  
8 John E Gray, Margaret A. Shone & Peter F. Liddle, Canadian Mental Health Law and Policy, 2d ed 
(LexisNexis Canada Inc., 2008) at 34 [Gray].  
9 Ibid at 38.  
10 Ibid at 38. 
11 Ibid.  
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hospital immediately before being placed on a Community Treatment Order (CTO).12 CTOs, also 

termed “community committal”, are legal provisions to force individuals with serious mental illness 

and a history of non-adherence to treatment and/or potential for violence to adhere to psychiatric 

treatment in community setting. 13 Generally, the CTO  or “community committal” was seen as a way 

to keep people safe outside the hospital, to reduce hospitalization rates and tenures, and to avoid 

the “revolving door” syndrome which leaves many people homeless, impoverished, and 

marginalized.14 

The British Columbian Mental Health Act was amended in 1999 and allowed for the 

involuntary admission of a person with a mental disorder who would likely deteriorate mentally or 

physical without admission. Nova Scotia passed the Involuntary Psychiatric Treatment Act15 in 2005 

which came into effect in 2007 and moved in the direction started by Saskatchewan in 1972 by 

broadening the harm committal criteria and adding CTO provisions.16 Ontario broadened its 

committal criteria in 2000 by including physical and mental deterioration as alternative criteria to 

harm for psychiatric admissions.17 Newfoundland and Labrador’s Mental Health Care and Treatment 

Act CTO provisions came into effect in 2008.18  Alberta passed the Mental Health Amendment Act19 

in 2007 which broadened committal criteria by similarly including the likelihood of physical and 

mental deterioration. This amendment also included CTOs.20   

All of these variations on community focused mental health legislation across Canada may 

impact people with mental illnesses significantly, as most of them spend the majority of their time in 

the community (rather than in hospital). Furthermore, such legislation may restrict where they live 

and where and when they can travel. The World Health Organization (WHO) defines mental health 

                                                   
12 Ibid at 25; Mental Health Services Act, SS 1984-85-86, c M-13.1, s 24.3 [Saskatchewan MHA].  
13 Keilitz & Hall, “State Statutes Governing Involuntary Commitment” (1985) 41 Mental and Physical 
Disability Psychiatry 361 [Keilitz]; Canadian Mental Health Association, “ Policy Statement on Community 
Committal” ( 3 February 2012), online: Canadian Mental Health Association 
<https://www.cmha.ca/public_policy/community-committal/ > [CMHA].  
14 Ibid. 
15 SNS 2005, c 42 [Nova Scotia PTA].  
16 Ibid ss 7, 8, 47; Gray, supra note 8 at 9-10.  
17 Ibid at 9; Mental Health Act, RSO 1990, c M-7 [MHA]. 
18 SNL 2006, c M-9.1 [NFLD MHA]. 
19 SA 2007 c 35, amending RSA 2000, c M13. 
20 RSA 2000, c M13 s 9.1 as amended by Mental Health Amendment Act, 2007, SA 2007 c 35: Gray, supra 
note 8 at 20.  
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as “a state of well-being in which every individual realizes his or her own potential, can cope with the 

normal stresses of life, can work productively and fruitfully, and is able to make a contribution to her 

or his community”.21 This definition implies that as much freedom of choice as is possible 

(presumably within safe limits) is needed for people to achieve and maintain well-being. It is posited 

by Charles Watters that the understandings of this definition, “imply that the achievement of mental 

health in a population can only be gained through coordinated efforts of a wide range of agencies 

operating well beyond what are normally viewed as services for people suffering from mental 

illnesses”.22 As there is a need to balance freedom of choice with safety and resource allocation, we 

examine here community mental health services legislation and regulation and their impact on 

people with mental illness in Canada.  

For the purpose of this paper, we examined and compared Ontario’s CTO and British 

Columbia’s extended leave in order to address their respective legal and ethical underpinnings and 

implications for policy and service; note that comparison has been argued to be necessary for any 

inquiry.23 Our study was conceptually informed by standard health care ethics principles and their 

context-sensitive balancing, i.e., the principles of respect for self-determination (upholding 

autonomy), beneficence (doing good), non-maleficence (doing least harm) and justice (fairness to all 

who are impacted).24  Our study was normatively informed by  psychosocial/psychiatric rehabilitation 

values, e.g., as promoted in Canada.25 These values include “promoting personal recovery, 

successful community integration and satisfactory quality of life for persons who have a mental 

illness or mental health concern”.26  

                                                   
21 World Health Organization, Mental Health: A State of Well-Being, online: World Health Organization 
www.who.int/features/factfiles/mental_health/en/ [WHO]. 
22 Charles Watters, “Mental Health and Illness as Human Rights Issue” in Michael Dudley, Derrick Silove 
& Fran Gale, Mental Health and Human Rights: Vision, Praxis and Courage (OUP Oxford 2012) 69 at 71 
[Watters]. 
23 Rudnick, Abraham, "A Philosophical Analysis of the General Methodology of Qualitative Research: A 
Critical Rationalist Perspective"(2014) 22(3) Health Care Analysis 245-254 [Rudnick 2014].  
24 Beauchamp, T. L., & Childress, J. F., Principles of biomedical ethics, 7th ed (New York: Oxford University 
Press 2013) [Beauchamp & Childress]. 
25 Principles of Psychosocial Rehabilitation (PSR), Core Values, online: PSR/RPS Canada 
<http://www.psrrpscanada.ca/index.php?submenu=_about&src=gendocs&ref=Core%20Principals&cate
gory 
=Main> [PSR]. 
26 Ibid.  
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Ontario’s CTO overview and commentary 

In 1979, Ontario was the first Canadian province to change mental health laws after a long 

while of no change; Ontario replaced the need for treatment criteria with physical dangerousness 

criteria and introduced the right to refuse treatment (as part of informed consent to accept or refuse 

treatment) into mental health legislation.27  

Under the Ontario Mental Health Act (‘MHA’)28 there are three types of status of admission: 

“voluntary”, “informal” and “involuntary”29.   Although  a voluntary patient is not defined in the MHA, 

the term “voluntary patient” is used in the MHA, and has been interpreted to mean a patient who is 

capable of making a decision to stay or leave a psychiatric facility..30 Psychiatric facility is defined 

under the MHA as a facility for the observation, care and treatment of persons suffering from mental 

disorder, and designated as such by the Minister.31 An informal patient (a person who is a patient in 

a psychiatry facility) is admitted to a psychiatric facility with consent of another person such as a 

substitute decision maker.32 For a patient to be involuntarily admitted a physician must assess and 

determine that based on involuntary certification criteria (unrelated to the person’s capacity or 

incapacity to decide on his or her mental health care)criteria.33 The MHA does not authorize a 

psychiatric facility to detain or to restrain an informal or voluntary patient30.  This means that the 

authority to restrain or detain must be found elsewhere. However, the voluntary or informal status of 

patients may be changed to involuntary status.34 Amendments came into force December 21st 2015 

that provide the Consent and Capacity Board (CCB) with new order making powers when it confirms 

an involuntary patient’s certificate of continuation.35 Section 20 was amended to add the new 

concept of certificates of continuation. After the expiry of three certificates of renewal, an involuntary 

patient may only continue to be detained in a psychiatric facility under a certificate of continuation, 

which allows the patient to apply for one or more of the new Board orders under section 41.1. 

                                                   
27  Gray, supra note 8 at 35.  
28 MHA, supra note 17. 
29 Ibid ss 20 (1.1), s 20 (5), s 12.  
30 Ibid s 14.  
31 Ibid s 1.  
32 Ibid  s.1(1) 
33 Ibid ss 20(1.1) (a)-(f).  
34 Ibid s 19. 
35  
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In order for a patient to be put on a CTO, the patient must meet specific criteria set out in the 

MHA. One of these criteria is that during the previous three year period, the patient must have been 

a patient in a psychiatric facility on two or more separate occasions or for a cumulative period of 30 

days or more during that three year period.36  

CTOs came into force in Ontario on December 1st 2000 via amendments known as Brian’s 

Law.  Brian's Law was named posthumously after Brian Smith. Brian Smith was an Ottawa 

sportscaster who was killed by a man suffering from a severe mental illness. This law was 

introduced via Bill 68. It amended the Ontario MHA and the Health Care Consent Act.37 It introduced 

CTOs and it responded to recommendations from coroner's juries, families, police and mental health 

professionals that people with serious mental illness require alternatives to hospitalization that are 

sufficiently safe for all. 

In Thompson and Empowerment Council v Ontario38, it was argued that the Brian’s Law 

amendments of 2000 which included CTOs allowed for an unconstitutional expansion of criteria for 

involuntary admission.39 It was argued that this expansion created widespread coercion and that 

public protection should be the main consideration for involuntary detention in mental health 

facilities. It was also argued that these amendments were contrary to principles of fundamental 

justice. This argument was ultimately rejected.40  

In that decision, Justice Belobaba admitted that if the law was only enacted to increase public 

safety, then these amendments including CTOs would be unconstitutional.41 He ultimately decided 

however that the amendments were constitutional since a second purpose of the amendments was 

improved treatment for people with mental illness.42 Hence, the CTO legislation was not considered 

to be overly broad.  

However, it may be worth noting that treatment of people with mental illness may be different 

from other aspects of care, such as rehabilitation, as treatment primarily addresses symptom 

alleviation or reduction as a goal, which can reasonably be imposed on a person if that person is not 

                                                   
36 Ibid s 33.1.  
37 SO 1996, c 2, Sched A [Consent Act]. 
38 2013 ONSC 5392 [Thompson]. 
39 Ibid at para 1. 
40 Ibid at para 8.  
41 Ibid at para 7.  
42 Ibid at para 42.  
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aware of his or her illness and hence incapable of deciding on his or her treatment, whereas 

rehabilitation primarily addresses the person’s life goals, which are inherently subjective and hence 

cannot – by definition – be imposed on a person.43 More generally, mental health provisions are 

inherently restrictive. The legal parens patriae doctrine of caring for people who cannot take care of 

themselves is found in most mental health legislation and can sometimes be in tension with patients’ 

needs for choice and freedom. A key issue in  relation to Brian’s Law was its legislative purpose.44 

Justice Belobaba noted that, “medical or scientific controversy alone, where the evidence is 

inconclusive, is not a determinative factor in a constitutional challenge of enacted legislation”.45 The 

judge further stated, “even if I thought that these controversies about the law’s effectiveness merit 

review by the Minister of Health and Long-Term Care (as I do), this would not affect my decision as 

a judge about the law’s constitutional validity […] My judicial jurisdiction is (properly) limited to 

deciding whether the impugned legislation is in breach of the Charter and to this end, I am obliged to 

apply the applicable legal principles.”46 This case and line of reasoning demonstrates the tension 

between legal procedural remedies and the intricacies of mental health care. CTO provisions under 

the Ontario MHA seek to provide less restrictive care and to end a pattern of relapse.47 A CTO must 

include a community treatment plan which sets out the conditions of the order.48 The plan must be 

consented to by the patient (if capable) or the patient’s SDM (if the patient is incapable).49 If the 

patient (or his or her SDM) does not consent then he or she do not meet the requirements for 

obtaining a CTO.50 Before a CTO is issued or renewed, the physician must provide a notice and a 

copy of the plan.51 The patient or SDM has the right to consult a rights advisor.52 The patient or SDM 

can retain and instruct counsel.53 They also have the right to be informed of this right.54 However, a 

                                                   
43 Rudnick, Abraham, “Coercion and psychiatric rehabilitation: A conceptual and ethical analysis” (2007) 
7(Suppl1) BMC Psychiatry S22-S22. (2007) [Rudnick 2007].  
44 Thompson, supra note 37 para 6.  
45 Ibid at para 10.  
46 Ibid at para 11.  
47 MHA, supra note 17 s 33.1(3). 
48 Ibid ss 33.1 (4)(d)-(f), 33.7.  
49 Ibid s 33.1(4)(f).  
50 Ibid s. 33.1(4) (a)-(f).  
51 Ibid s 33.1 (10).  
52 Ibid s 33.1(4)(e).  
53 Ibid s 33.1 (8).  
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CTO can still be issued if the rights adviser has made his or her best effort to contact the patient but 

has been unsuccessful,55 which may be argued to potentially undermine the rights provisions but 

reflects practical realities.  

While not explicitly stated, CTOs impose the same legal form of detention as for an 

involuntary patient in a facility. If a CTO is not being complied with, the physician may issue an order 

for examination.56 However, a CTO is not automatically terminated by an order for examination.57 

While treated as an alternative to hospital care, patients under CTOs may still be forcibly returned to 

a facility and detained while they are being assessed.58 This may be argued to potentially undermine 

the stated legislative purpose of having supervision that is less restrictive than being detained in a 

psychiatric facility.59 In order to mitigate this coercion, an application for examination will not be 

made until reasonable efforts have been made to locate the individual and provide assistance with 

compliance.60  

Every time the CTO is renewed for the second time and after every second renewal 

thereafter the patient is deemed to have applied to the CCB for review.61 The patient cannot sign a 

waiver to bypass this review.62 These are significant procedural safeguards to ensure that patients 

are not subject to CTOs indefinitely even when their condition changes.  

CTOs can be renewed every six months, and can be voided by the issuing physician at any 

time. At that time, it either expires or it can be renewed within one month of expiring. In practice, if a 

CTO expires and is not renewed, and a new one is issued, then the new CTO is classified as a 

reissue by the Ministry of Health and Long-term (MOHLTC) for statistical purposes.63 The patient or 

                                                                                                                                                                                   
54 Ibid.  
55 Ibid s 33.1 (5).  
56 Ibid s 33.3(1). 
57 Ibid s 33.3 (1.1).  
58 Ibid s 33.3(3). 
59 Ibid s. 33.1(3).  
60 Ibid s 33.3 (2) (i)-(iv). 
61 Ibid s 39.1 (3). 
62 Ibid s 39.1 (5).  
63 Dreezer &Drezeer Inc. Report on the Legislated Review of Community Treatment Orders, Required 
Under Section 33.9 of the Mental Health Act (2005) at 23 (Dreezer). 
http://www.health.gov.on.ca/en/common/ministry/publications/reports/dreezer/dreezer.aspx  
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SDM may request to have the CTO terminated.64 The patient (if capable) or SDM (if the patient is 

incapable) may withdraw consent to the treatment plan, in which case the physician must examine 

the patient within the next 72 hours to determine if they will be able to live (safely) in the community 

without being subject to the order. 65 If they are determined as being able to live (safely) in the 

community without the order then they will be released without being subject to a CTO.66 This 

means that if they are found to be unable to live in the community (safely) without a CTO, then the 

physician may issue another CTO where the patient or their SDM consents.67  Otherwise, the CTO 

is void and the patient retains their status as involuntary patient. The patient or any person on their 

behalf may also apply to the CCB  for a review of their CTO or for a review on their continuation as 

an involuntary patient.68 The CCB must review the CTO program treatment plan, its effectiveness 

and the methods used to evaluate their outcomes.69  This review must be completed every five 

years after the first review is completed.70  

As mandated by the legislation, a review of the Ontario CTO regime was completed once in 

2007 and most recently in 2012. The 2012 legislated review of CTOs71 noted two challenges to 

ensuring adequate protection of CTO patients’ rights. The first issue identified was the “effective 

assessment of a [patient’s] capacity to decline medication in a paradigm where [patients] declining 

medication are considered to lack sufficient insight into their condition to make this treatment choice. 

Many patients when reflecting back after their condition has stabilized believe that being forced to 

take medication was the right choice for them, others do not”.72 It is argued that the more a person 

perceives a decision process to be just, the less coerced he or she may feel.73 The second issue  

identified was that of gaining informed consent when the alternative is continued inpatient care. It 

was found that the majority of stakeholders did not believe that the appropriate balance between 

                                                   
64 Ibid s 33.2.  
65 Ibid s 33.4. (2) 
66 Ibid ss. 33.2(1),33.4(2).  
67 Ibid s 33.4(5) (b)-(c). 
68 Ibid s 39(1).  
69 Ibid s 33.9(1).  
70 Ibid s 33.9 (3).  
71 Ontario, Ministry of Health and Long-Term Care, The Legislated Review of Community Treatment 
Orders: Final Report, (Ottawa: RA Malatest & Associates Ltd, 2012) [Ontario Review].  
72 Ibid at 69.  
73 Perceived Coercion page 16 
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mandating CTOs and protecting patients’ rights was reached. It was the opinion of stakeholders that 

the imbalance was between clear benefits to some patients and the protection of the rights of all 

patients. 74 It is noted by Pridham et al. that, “the large majority of qualitative studies, and some 

quantitative studies, have found patient confusion or disenchantment with the CTO legal process”.75 

In an earlier article Geller noted that: 

“the coercive nature of the treatment raises questions about the psychiatrist’s violation of 

patients’ rights and transgression of ethical standards as set against the potential for 

favorable outcomes for patients with histories of psychotically based dangerousness, poor 

compliance, and recidivism. If psychiatrists are to successfully treat the most difficult chronic 

patients, can we do it without legally sanctioned, benevolent, coercive treatments? There is 

concern that without sound outpatient commitment statutes, we may witness the 

reemergence of asylums”.76 

The Ontario Review highlighted that coercion is implicitly part of the CTO process.77 The 

same review also noted that only one-half of the respondents to their survey thought that the legal 

safeguards in place were adequate.78 This means that in effect, the only choice left to the patient is 

not treatment but where that treatment is to occur; in the hospital or in the community. Consent and 

choice for the patient may be further undermined with the observation that, “since the first review 

there appeared to have been a movement away from patient consent to being issued a CTO 

towards SDM consent, which is more in line with the expectations of the legislation”.79 A recent 

article from the Schizophrenia Society of Ontario bolstered these findings, highlighting that, “ 

although an individual must consent to the treatment plan associated with a CTO, his or her only 

other alternative is involuntary hospitalization; as such, CTOs are viewed by some people as a 

coercive and not voluntary form of treatment”.80 An individual on a CTO can be subject to restrictions 

on travel and on choice of living accommodations depending on the treatment plan. Therefore, even 

                                                   
74 Ibid at 72, 75.   
75 Perceived coercion page 24 
76 JL Geller “Rights, wrongs, and the dilemma of coerced community treatment”(1986) American  Journal 
of  Psychiatry 143(10):1259. 
77 Ibid at 52.  
78 Ibid.  
79 Ibid at 68.  
80 It Doesn’t Work, supra note 7 at 31. 
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though CTOs have consent provisions, these provisions are not necessarily effective in mitigating 

coercion, and they may impact on patients’ life plans – beyond treatment needs – without clearly 

defensible grounds for that.  Being issued a CTO may also increase feelings of stigmatization by 

legally defining an individual as having a mental illness and requiring supervision in the community. 

Feelings of stigma may reduce the effectiveness of treatment or cause a patient to discontinue 

treatment.81  In a review for the MOHLTC, Dreezer reported that 

“a large majority of the health professionals felt strongly that it was wrong to see CTOs as a 

treatment suitable for most mental health clients because it was ethically wrong to use a 

treatment such as a CTO unless clearly indicated and no other reasonable solution was at 

hand.  Also there is a strong belief among psychiatrists and health professionals that CTOs 

are inherently an intrusion into a client’s autonomy and, therefore, should be used sparingly 

and only when demonstrably appropriate; despite this in some cases the CTOs are used as a 

treatment of choice, and frequently…are used as a way of gaining access to resources that 

would otherwise not be available to the client”82.  

Where CTOs conferred associated services such as community support it was found to be a 

tool for providing clinical services rather than strictly a method of committing the patient to care.83 

Additional resources and community supports may mitigate the involuntary nature of the CTO 

experience.  

There are also concerns about the review process for individual CTOs. There are concerns 

that the practical implementation of the CTO legislation and review process is falling short of the 

rehabilitation and freedom of choice values that were set out at the beginning of this paper. An 

individual who is about to be subject to a CTO may only apply to the CCB for issues concerning their 

CTO after a CTO has been issued and this creates issues regarding the patient’s ability to contact 

lawyers, the CCB or rights advisors. 84   

The Ontario Review also noted issues with the stress that the review board process may 

impose on patients such as lack of rights advisors who spoke languages other than English and the 

                                                   
81 Ontario Review, supra note 70 at 19.  
82 Ibid supra 63 at 94 
83 Pridham et al – coercion page 25 
84 Ibid at 58.  
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delay that this causes.85 There was also the concern that some hospitals hired their own rights 

advisers and this could cause a conflict of interests. 86  These issues were further exacerbated by 

the fact that the CCB process was found not to be working adequately. The Ontario Review noted 

that, “comments made about the Board included problems with communication and organization, the 

adversarial nature, and that the CCB may, at times, “lack common sense”.87 The process also 

affected patients’ freedom of choice in that, “as the process was seen to be adversarial in nature, 

some clients felt that self-advocating may further the perception that they were non-compliant and in 

some cases felt it may “anger” their psychiatrist”.88 In the recent case of P.S. v. Ontario89 it was 

found that the powers of the CCB were procedurally inadequate to address the conditions of 

detention for long-term involuntary patients.90 As a result of this case, the Ontario Legislature has 

amended the MHA to bring it into line with the Charter values of long term patients.91 Among other 

changes, the proposed amendments   seek to give the CCB new powers that would ensure that 

long-term patients’ Charter rights are being respected.92  

The Ontario Review found that there was a wide variation in opinion about when to discharge 

a patient from a CTO and the process surrounding discharge. 93 It is clear that there is a general lack 

of education and information about some aspects of CTOs.94  

 

British Columbia’s Extended Leave overview and commentary with comparison to Ontario’s 

CTO 

British Columbia has a provincial ministry of health responsible for mental health and 

addiction services. British Columbia has also developed regionally integrated mental health services, 

                                                   
85 Ibid at 55.  
86 Ibid. 
87 Ibid at 56.  
88 Ibid at 57.  
89 2014 ONCA 900 [PS]. 
90 Ibid at para 202 
91 Ibid at para 210-211  
92 Bill 122, An Act to amend the Mental Health Act and the Health Care Consent Act, 1996, 2015, 1st Sess, 
41st Leg, Ontario, 2015 (first reading 23 September 2015) [Bill 122].  
93 Ontario Review, supra note 70 at 69.  
94 Ibid at 72.  
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with tertiary care provided in centralized and smaller, community-based facilities.95  

Under the British Columbia Mental Health Act (BC MHA)96, there is the same distinction 

between voluntary and involuntary patients (but no informal patients, as involuntary patients there 

can be treated against their will if they are involuntary but capable to decide on their treatment).97  

Instead of CTOs, the BC MHA provides for Extended Leave provisions.98 “Leave” means a patient is 

authorized to be absent from the hospital. Extended Leave (longer than 14 days) is a type of leave 

for an involuntary patient from a designated facility that is authorized under section 37 of the BC 

MHA  and implemented consistently with section 9 of the Mental Health Act Regulation.99 Section 37 

of the BC MHA provides that, “subject to section 40 and the regulations, if the director considers that 

leave would benefit a patient detained in the designated facility, the director may release the patient 

on leave from the designated facility providing appropriate support exists in the community to meet 

the conditions of the leave”.100 Note that the expression ‘Extended Leave’ does not appear in the BC 

MHA or Regulation.  

Three criteria have to be met in order to issue an Extended Leave: 1. Patients have a 

diagnosed severe and persistent mental illness; 2. Lack insight due to the nature of their illness, and 

are unable to voluntarily seek or comply with treatment; and; 3. Need treatment in order to prevent 

deterioration that would predictably result in grave disability, or harms to self or others. Patients may 

require longer periods of convalescence than acute care hospitals are able to provide (due to bed 

shortages) to help ensure stabilization and engagement in treatment. In order to apply these criteria, 

certain grounds must be provided such as: the patient responds reasonably well to antipsychotic 

medication, but shows an inability to continue medication after discharge; the patient requires 

structured supports in order to function outside hospital, but is not capable of requesting such 

supports, nor of establishing them on his or her own; the patient may have a history of prior 

hospitalizations or a refusal of medication prior to committal. 

Unlike Ontario MHA, no purpose for this section is provided and there is no justification for its 

use in the wording of the BC MHA. There are few trial decisions dealing with the constitutionality of 

                                                   
95  Ibid.  
96 Mental Health Act, RSBC 1996, c 288 [BC MHA].  
97 Ibid ss 20-22.   
98 Ibid at 37.  
99 BC Reg 233/99 [Regulation]. 
100 BC MHA, supra note 90.  
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Extended Leave in British Columbia outside of the issue of involuntary detention or criminal trial 

procedure. Most cases that do mention extended leave do so as either a part of an evaluation of a 

person’s disability for trial purposes,101 or as a part of criminal trial procedure and sentencing.102 

There do not seem to be any trial decisions that deal with the constitutionality of the extended leave 

program itself.  

A major difference between mental health legislation in Ontario and British Columbia is that 

(consent to) treatment is deemed to necessarily follow from an involuntary admission in British 

Columbia.103  In contrast, in Ontario an involuntary patient’s decision to refuse treatment is accepted 

if they are found capable of making such a decision.104  Under the BC MHA, if a patient is 

involuntary under s. 22, then treatment authorized by the director is deemed to be given with the 

consent of the patient.105 The Health Care (consent) and Care Facility (Admission) Act106, and all of 

its requirements for consent to treatment, do not apply to psychiatric treatment of involuntarily 

admitted patients in British Columbia.107 Involuntarily admitted patients there have fewer rights in this 

area by statute. In the case of Starson v.  Swayze108, which referred to a situation in Ontario, the 

Supreme Court of Canada found that Mr. Starson, an involuntary inpatient, was capable of making a 

treatment decision and could refuse treatment.109 This decision was not applicable in British 

Columbia as it was made in relation to Ontario mental health legislation, which allows treatment 

refusal by involuntary inpatients who are found to be capable of making a treatment decision. The 

BC MHA provides for compulsory treatment of all involuntary patients. Unlike in the Ontario MHA, 

the legal form of detention in BC is explicitly stated. The BC MHA states that, “the release of the 

patient on leave does not impair the authority for the patient’s detention and the authority continues 

according to the same procedures and to the same extent as if the patient was detained”.110 Under 

Section 32, the patients are subject to the direction and “discipline” of the director and staff members 

                                                   
101 See example: Shindler v Johnstone, 2005 BCSC 476. 
102 See example:  R v. Donato, 2007 BCCA 564; R v. Anthony-Cook, 2014 BCSC 1503. 
103 It Doesn’t Work, supra note 7 at 28.  
104 Consent Act, supra note 36 s 10 (1).  
105 BC MHA, supra note 90.  
106 Health Care (consent) and Care Facility (Admission) Act, RSBC 1996, c 181[BC Consent Act].  
107 Ibid s 2.  
108 2003 SCC 32 [Swayze].  
109 Ibid at para 106, 188.  
110 BC MHA, supra note 90 s 39(1).  
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of the facility. The term discipline is not defined under the BC MHA.  There are few court cases on 

this issue in British Columbia and likewise on similar issues in the rest of Canada.111 There is no 

explicit language in the legislation itself to suggest that Extended Leave provisions are intended to 

increase patients’ freedom.   

In British Columbia, the patient or someone on their behalf may request a second medical 

opinion of the treatment according to certain time periods.112 However, after the medical opinion is 

prepared the director only has to consider whether changes should be made.113 There is no 

statutory right of appeal about the director’s decision. This may arguably be open to a Charter 

challenge. In Ontario, while the patient or SDM may request to have their CTO terminated or 

withdraw consent, there is no provision for the request of a second medical opinion for treatment.114 

However, a physician in Ontario who is considering issuing or renewing a CTO may consult with a 

member of a regulated health profession to determine whether the order should be issued or 

renewed.115  

Also, in British Columbia, the patient or someone on their behalf may apply to the court for a 

discharge.116 Notice to an involuntary patient must be given that informs the patient of their 

detention, and their rights set out in section 10 of the Charter.117 However, there is no statutory 

obligation to inform the patient that their Extended Leave is conditional or has expired, leaving the 

possibility that a patient may unknowingly violate the terms of his or her leave or may live in the 

community under the false impression of still being detained, hence possibly restricting their freedom 

without due cause. This is in contrast with the notice requirements in Ontario. A patient will be given 

written notice when an attending physician completes a certificate of involuntary admission or 

certificate of renewal.118 Copies of the CTO including the treatment plan are given to the patient, the 

patient’s SDM where applicable, the officer in charge where applicable and any other health 

                                                   
111 See Mullins v Levy, 2009 BCCA for issues surrounding constitutionally challenging the BC MHA.  
112 BC MHA, supra note 90 ss 31(2) (a)-(c).  
113 Ibid s 31 (3).  
114 MHA, supra note 17 s 33.4.  
115 Ibid s 35.1.   
116 BC MHA, supra note 90 s 33.  
117 Ibid ss 34(1), 34(2) (b); The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c. 
11.   
118 MHA, supra note 17 s. 38(1).  
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practitioner or other person named in the community treatment plan.119  

In British Columbia, an involuntary patient who is detained under s. 22 is entitled, at their 

request or at the request of someone on their behalf, to a hearing by a review panel.120 Unlike in 

Ontario, if a patient was on leave or transferred to an approved home for a year and a hearing was 

not requested, then the chair must review the patient’s clinical record and must order a hearing be 

held for the patient if they find a reasonable likelihood that the patient would be discharged following 

a hearing. 121 However, unless the review panel orders otherwise, the hearing must be held in 

private and records of the proceedings of a hearing must only be kept by the review panel office for 

one year.122 This makes an evaluation of the review process and its effects extremely difficult. In 

Ontario, the CCB hearings (subject to rules legislated in 2015), are open to the public, “except 

where, in accordance with the criteria provided in section 9(1) of the Statutory Powers Procedure 

Act, the Board is of the opinion that a matter should be heard in the absence of the public. At any 

time after the commencement of the hearing, the Board may close the hearing on its own initiative or 

at the request of a party”.123   

In British Columbia, written notice must be sent to a near relative of the admission or 

detention of the involuntary patient.124 Near Relative is defined by the legislation as, “a grandparent, 

parent, child, spouse, sibling, half sibling, friend, caregiver or companion designated by a patient 

and includes the legal guardian of a minor and a representative under an agreement made under 

the Representation Agreement Act and a committee having custody of the person of a patient under 

the Patients Property Act”.125 If the director or chair has no information about the identity of the 

patient’s near relatives then this section is deemed to be complied with if notice is sent to the Public 

Guardian and Trustee.126 Unlike in Ontario, there is no requirement that the patient or SDM speak 

with a rights advisor. The lack of formalized rights advice in British Columbia Extended Leave 

                                                   
119 Ibid s. 33.1(1) (a)-(d) .   
120  BC MHA, supra note 90 s 25(1).  
121 Ibid s 25 (1.1).  
122 Ibid ss 25 (2.4), 25(9).  
123 Ontario, Consent and Capacity Board, Consent and Capacity Board Rules of Practice, s 21.1[CCB 
Rules].   
124 BC MHA, supra note 90 ss 34.2(1) (a)-(b).  
125 Ibid s 1.   
126 Ibid s 34.2(4).  
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provisions is potentially problematic as the Ontario Review found that regardless of its respective 

issues, “it was acknowledged that the provision of rights advice was an essential component of 

CTOs, especially for individuals consenting to their own CTO”.127 Without this advice, there is a high 

risk of coercion for an involuntary patient.  

 The BC MHA does not mandate a review of Extended Leave as a regional or provincial 

program, unlike Ontario’s regular review of CTOs. The success of Extended Leave may therefore 

depend on written hospital procedures and guidelines. The British Columbia Schizophrenia Society 

contends that there is a lack of standardization in British Columbia in relation to Extended Leave 

procedures.128  One possible advantage of leave provisions over CTOs was argued by John E. Gray 

et al., that “in provinces that attach restrictive psychiatric history conditions to their CTOs, the leave 

provision, which flows from a current hospitalization, may be helpful to patients who could benefit 

from assisted community treatment but do not meet the CTO requirements.129 On the other hand, 

such leave provisions may be considered more – and perhaps unnecessarily – coercive than CTO 

requirements. 

While there are identified challenges with Ontario’s CTOs, the lack of research and public 

discussion on Extended Leave in British Columbia is concerning, particularly as our analysis 

suggests that its provisions may pose a greater risk of coercion than CTO requirements do. This is 

especially concerning in relation to possible restriction of basic life choices such as housing location, 

which often may not be clearly related to personal or public risk. 

 

Discussion  

Many proponents of mental health legislation claim that its goal is treatment and 

rehabilitation, but the legislation may sometimes result in outcomes that are contrary to this purpose, 

particularly in relation to rehabilitation. Despite being lauded as a viable method of achieving mental 

health and rehabilitation goals, CTOs and Extended Leave demonstrate some coercion and are not 

fully in line with rehabilitation and values. Despite various issues with CTOs, British Columbia’s 

                                                   
127 Ontario Review, supra note 70 at 53.  
128 British Columbia Schizophrenia Society, “Discussion Paper- Extended Leave, Community Treatment 
Orders, and Continuity of Care” (2007), online: British Columbia Schizophrenia Society 
<http://www.bcss.org/resources/topics-by-audience/health-professionals/2012/03/extended-leave-
community-treatment-orders-and-continuity-of-care/>[Discussion Paper].   
129 Gray, supra note 8 at 291.  
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Extended Leave more clearly lacks provisions protecting patients’ freedom of choice. This suggests 

that British Columbia’s Extended Leave may be more – and arguably sometimes unnecessarily – 

coercive to CTOs that are more consent-oriented.  

As discussed above, both Extended Leave provisions and CTOs give rise to ethical problems 

that relate to coercion. This is particularly evident in relation to whether or not residence 

requirements are imposed. Dawson and O’Reilly note that,  

“even if there is no express authority in the legislation to impose a residence 

requirement, it may still fall within the stated scope (or purposes) of the 

conditions or obligations that the legislation says can be included in a CTO 

plan. The precise words used in the law to describe the scope of the 

conditions that may be imposed can be critical here. Generally, the CTO 

legislation of the provinces authorizes conditions to be imposed concerning a 

person’s treatment or care and supervision (as in Ontario, Nova Scotia, and 

Newfoundland and Labrador). Those words seem broad enough to cover a 

residence requirement imposed for the clinical reasons discussed above, 

which focus on care and supervision”.130 

However, it can also be argued that the Ontario CTO’s purpose section does not align with 

this interpretation.  The purpose section expressly states that the plan is to be “less restrictive than 

being detained in a psychiatric facility”.131 It can be argued that this precludes a strict residency 

requirement that results in increased coercion. As stated above, the Extended Leave Provisions do 

not contain such a purpose statement. The concern is also that this view of the law leads to an 

interpretation in a very directional manner in favour of forced or restrictive residence without 

clarifying sufficiently that this is open to counter-interpretation. This approach to CTO provisions fails 

to take into account human rights arguments that may make residency requirements incompatible 

with the Charter and fail to recognize that even clinical reasons vary based on specializations and 

variations in the field.  

Unfortunately, there is little case law surrounding CTOs and Extended Leave. The lack of 

court cases may be due to an over dependence on public safety and parens patrie rhetoric. It may 

                                                   
130 Residence Conditions page 525 
131 MHA s. 33.1(3)  
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also be argued that there is a lack of concern about coercion when it comes to the rights of people 

with mental illness. The Ontario Review reported that, “many family members or friends who 

responded to the survey (75%) were not concerned about the amount of choice their family member 

or friend had when issued a CTO or about their family member or friend’s rights under a CTO 

(75%)”.132 It is uncertain whether or not this is the same in British Columbia. While there is more 

consent and rights based language in the CTO legislation provisions, this does not mean that a 

move towards a CTO model is the best for mental health patients in British Columbia. Overall, the 

Ontario Review noted that, “despite a large number of studies conducted over the past few decades, 

the evidence for the effectiveness of CTOs remains weak. The two RCTs conducted and 

subsequently reviewed by RAND and the Cochrane Review group showed little to no evidence for 

the effectiveness of this type of legislation”133 (recognizing that although CTOs vary in detail from 

jurisdiction to jurisdiction, both within and across countries, there are significant similarities among 

them that seem more considerable than their differences, hence studying CTOs across jurisdictions 

is reasonable). As found in this research, it would take 85 CTOs to prevent one readmission, 27 

CTOs to prevent one episode of homelessness and 238 CTOs to prevent one arrest, and there is no 

significant difference in service use, social functioning or quality of life compared with standard care. 

These findings raise the question whether the potential benefits of CTOs justify the coercion 

involved.134 Indeed, a more recent systematic review of CTOs across the world came to a similar 

conclusion. 135 Hence, alternative strategies may have to be trialed.  

In moving forward with community treatment policy development one can look to international 

laws for guidance. It is noted that, “international treaties and initiatives which may be relevant to 

policy or judicial decisions about mental health legislation include international human rights 

documents that are binding on a government and international human rights “standards”, which are 

                                                   
132 Ontario Review, supra note 70 at 52.  
133 Ibid at 17.  
134 Steve R Kisely, Leslie A Campbell & Neil J Preston, “Compulsory Community and Involuntary 
Treatment for People with Severe Mental Disorders” online: (2011) The Cochrane Database of 
Systematic Reviews (2) CD004408 < http://doi.org/10.1002/14651858.CD004408.pub3> [Kisely]; Jorun 
Rugkasa, “Community Treatment Orders: Clinical and social outcomes, and a subgroup analysis from the 
OCTET RCT [Rugkasa OCTET RCT]. 
135 Puntis et al, “Associations between Continuity of Care and Patient outcomes in Mental Health Care: A 
Systemic Review” (2015) 66 Psychiatr Serv 354 [Puntis et al].  
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guidelines”.136 In particular, the WHO Mental Health Care Law: Ten Basic Principles, is relevant to 

involuntary policy and law.137 Similarly, the United Nations Declaration of Human Rights138 through 

Articles 3, 12, and 25 raises the concern whether CTOs interfere with the right to live one’s life as 

one sees fit without extraneous interference from others (so long as others’ safety is not 

compromised). However, we chose in this paper not to focus on human rights and international law 

because  “in the international environment, Canada and the provinces are obliged to respect the 

binding international instruments Canada has signed that are relevant to mental health legislation. 

However, the guidance may be limited because these instruments enunciate general principles 

rather than detailed mental health legislative provisions”.139 

While this paper is concerned with Canadian domestic legislation, it is nonetheless important to 

note that there is international experience with CTOs.  CTO provisions are found in the respective 

mental health legislation of England,140 Scotland141 and New Zealand.142 For instance, England 

introduced a form of supervised discharge which was legally similar to guardianship, but was 

operated by health services rather than social services. 143  This supervised discharge has since 

been replaced by Community Treatment Orders.144 As partly noted and referenced above, 

international research on CTOs has not shown that they are particularly effective.145 

                                                   
136 Gray, supra note 8 at 65. 
137 Mental Health Care Law: Ten Basic Principles (1996), Geneva, World Health Organization as cited in 
Gray, supra note 8 at 65.  
138 Universal Declaration of Human Rights, GA Res 217 (III), UNGAOR, 3d Sess, Supp No 13, UN Doc 
A/810 (1948) 71 [UN Human Rights]. 
139 Gray, supra note 8 at 66. 
140 Mental Health Act 1983 (UK), c 20, s. 17A [UK MHA].  
141 Mental Health (Care and Treatment) (Scotland) Act, ASP 2003, c 13, ss. 62, 66. 
142 Mental Health (Compulsory Assessment and Treatment) Act 1992, (NZ), s 29. 
143 Mental Health (Patients in the Community) Act 1995 (UK), c 52. 
144 UK MHA, supra note 130; Brenda Hale, Mental Health Law Brenda Hale, 5th ed (England: Thomson 
Reuters (Legal) Limited, 2010) at 233-234.  
145 Rugkasa OCTET RCT, supra note 124.  
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Conclusion 

This paper demonstrated some similarities but also important legal and ethical differences 

when comparing CTOs in Ontario with Extended Leave in British Columbia. CTOs in Ontario appear 

to be less restrictive and more procedurally fair in comparison to Extended Leave in British 

Columbia, yet there is publicized critique of CTOs in Ontario as being overly restrictive, and CTOs 

do not seem to demonstrate robust effectiveness such as in reduction of re-hospitalizations. Further 

research and development is needed to reconcile safety and freedom of choice in relation to people 

with mental illness in Canada and elsewhere. For example, a normative examination and 

comparison of CTOs and Extended Leave in relation to human rights, e.g., as referred to in 

international declarations, could be helpful.  
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